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INTRODUCTION

Preenforcement review is the lifeblood of administrative law. Thanks to the
Administrative Procedure Act, law-abiding citizens can proactively challenge illegal
regulations in court; citizens do not have to vis/ate the regulation first and then raise its
invalidity as a defense to an enforcement action. Abbott Labs. v. Gardner, 387 U.S. 1306,
139-41, 152-53 (1967). Without preenforcement review, plaintiffs would have to “bet
the farm” to “test[] the validity” of agency action—a risk most would understandably
never take. Free Enter. Fund v. PCAOB, 561 U.S. 477, 490-91 (2010) (cleaned up). Gone
would be the judicial “check” that the APA created to rein in the “excesses” and “rapid
expansion” of the administrative state. United States v. Morton Salt Co., 338 U.S. 632, 644
(1950).

The IRS is not exempt from the APA. Mayo Found. for Med. Educ. & Research v.
United States, 562 U.S. 44, 55 (2011). But once the IRS begins enforcement, the Anti-
Injunction Act prohibits plaintiffs from suing to “restrain[] the assessment or collection
of any tax.” 26 U.S.C. {7421(a). Instead of stopping assessment or collection, plaintiffs
must “pay the tax and sue for a refund afterwards.” Autocam Corp. v. Sebelius, 730 F.3d
618, 622 (6th Cir. 2013), GI'R’d on other grounds, 573 U.S. 956 (2014). The reason for

395

this ““pay now and litigate later™ rule is simple: the treasury wants its money now, and
it does not want taxpayers using meritless lawsuits to delay their tax bills. Flora v. United

States, 357 U.S. 63, 75, 68 (1958). The federal government’s need for quick revenue was

especially pressing in the wake of the Civil War, when the Anti-Injunction Act was
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enacted. See Hickman & Kerska, Restoring the Lost Anti-Injunction Act, 103 Va. L. Rev.
1683, 1720-25 (2017). The Act formally codified an “old and familiar rule” of equity
that barred injunctions against tax assessors and collectors. Pullan v. Kinsinger, 20 F. Cas.
44, 48 (C.C.S.D. Ohio 1870).

This appeal presents an exceptionally important question about the relationship
between the APA and the Anti-Injunction Act: When a regulation does not #tself
implicate the “assessment or collection” of taxes, but one of the consequences tor violating
that regulation is a tax penalty, does the Anti-Injunction Act trump the APA and
insulate the regulation from preenforcement review? Here, for example, CIC Services
challenged IRS guidance that requires its industry to comply with onerous reporting
requirements; violations of those reporting requirements are punishable by, among
other things, a tax penalty. All agree that challenges to tax-reporting requirements do
not implicate the Anti-Injunction Act. Direct Mktg. Ass’'n v. Brobl, 135 S. Ct. 1124 (2015).
But does attaching a tax penalty change the answer?

It shouldn’t. Plaintiffs like CIC are suing to challenge the agency’s mandate, not
the tax penalties that happen to be attached. Their injuries are the costs of complying
with the mandate, not their liability for tax penalties that the IRS has not assessed (and
may never). The mandate imposes duties independent of the tax penalties, appears in a
separate statutory provision, and would injure the plaintiff even if the tax penalties were
eliminated. Run-of-the-mill APA cases like this one lack the direct connection to

“assessment or collection” of taxes that the Anti-Injunction Act requires.
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Yet a divided panel of this Court concluded otherwise. Add. 5-14. Respectfully,
its opinion conflicts with the text of the Anti-Injunction Act and the Supreme Court’s
unanimous decision in Direct Marketing—as Judge Nalbandian persuasively explained in
dissent. Add. 16-24. The panel’s opinion also wrongly rejects this Court’s interpretation
of the Anti-Injunction Act in Awutocam—an interpretation that, contrary to the panel’s
assertion, remains “good law.” Add. 13. And the panel’s opinion splits with precedents
of the Seventh and Tenth Circuits, which adopt Awufocans’s reading of the Act. The panel
instead followed the D.C. Circuit’s opinion in Florida Bankers Association v. U.S.
Department of the Treasury, 799 F.3d 1065 (D.C. Cir. 2015) (Kavanaugh, J.). But that
decision has received withering criticism from experts in tax law and administrative law
alike. See Add. 19 n.3. Judge Henderson dismantled its reasoning, Fla. Bankers, 799 F.3d
at 1072-84 (dissent), as did Judge Nalbandian, Add. 18-24. Florida Bankers is wrong; the
Seventh Circuit, Tenth Circuit, and this Court’s Awutocam decision are right.

The full Court should grant rehearing. The panel’s departure from the precedents
of the Supreme Court, this Court, and two sister circuits is reason enough to do so. But
the consequences of the panel’s opinion make en-banc review indispensable. If allowed
to stand, the opinion gives the government a foolproof way to circumvent judicial
review of any agency action: just slap a tax penalty on it. This Court should “shudder at

the government-empowering consequences” of the panel’s opinion. Fla. Bankers, 799

F.3d at 1073 (Henderson, J., dissenting).
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And this Court should shudder at what the opinion means for CIC. To get its
day in court, CIC now must violate the reporting requirements, incur substantial tax
penalties, pay them, and sue for a refund. Just one problem: violating a reporting
requirement is a ¢rime. Asking CIC’s attorneys and accountants to become criminals
(and risk fines, their professional licenses, and even jail time) is forcing them to forego
judicial review altogether. Nothing in the text, history, or caselaw surrounding the Anti-
Injunction Act or APA requires this unjust result. CIC respectfully asks the Court to

grant its petition and rehear this appeal en banc.

BACKGROUND

The Tax Code authorizes the IRS to define—via “regulations”—the “reportable
transactions” that must be submitted with tax returns. 26 U.S.C. §6707A(c)(1). To
circumvent this “regulations” requirement, the IRS defines “reportable transactions” to
include “transactions of interest,” which are transactions flagged in IRS “guidance”
documents. 26 C.F.R. §{1.6011-4(b). The IRS used this workaround to publish Notice
2016-606, a guidance document that designates “section 831(b) micro-captive trans-
actions” as transactions of interest. Notice 2016-66, at 1, 2016-47 I.R.B. 745 (Nov. 21,
2016), irs.gov/pub/irs-drop/n-16-66.pdf. The Notice never went through notice and
comment or the other necessary procedures for “regulations.”

Micro-captives—the industry targeted by Notice 2016-66—are small insurance
companies that businesses use and own themselves, instead of hiring an insurer that

offers coverage to the general public. The Tax Code encourages these arrangements by
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giving micro-captives several tax incentives. See 26 U.S.C. §831(b). Despite this
congressional blessing, the IRS takes a jaundiced view of micro-captives. It thinks they
have “the potential for tax avoidance or evasion,” though it admits it “lack[s| sufficient
information” about which micro-captives might be abusing the system. Notice 2016-
00, at 1.

Notice 2016-66 subjects all micro-captives and their advisers to multiple report-
ing requirements. Because the Notice labels them “transactions of interest,” taxpayers
who conduct micro-captive transactions now must file a special return with the IRS. 26
U.S.C. §6011(a); 26 C.F.R. §1.6011-4. The Notice also means that “material advisers”—
the lawyers, accountants, and consultants who counsel micro-captives—must file their
own special return with the IRS, 26 U.S.C. §6111; 26 C.F.R. §301.6111-3, and keep a
list of their clients, 26 U.S.C. {6112. The consequences for violating these reporting
requirements are spelled out in separate provisions of the Tax Code. Failing to file an
accurate return can trigger a tax penalty. Id. {§6707; 6707A. So can failing to turn over
a client list. I4. {6708. And a willful violation of either requirement is a crime. Id. §7203.

Notice 2016-66 directly affects CIC, whose attorneys and accountants advise
micro-captives. Compliance with the reporting requirements costs CIC, at a minimum,
hundreds of hours of labor and over $100,000. CIC challenged the Notice by filing a

preenforcement suit. It asked the district court to enjoin Notice 2016-66 as an illegal
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attempt to circumvent the APA and other statutes. The IRS’s sole defense was the Anti-
Injunction Act.'

The district court accepted this defense, and a divided panel of this Court
affirmed. While the panel agreed that challenges to tax-reporting requirements do not
implicate the Anti-Injunction Act, it held that these reporting requirements are different
because one of the penalties for violating them is a tax. Add. 10-12. CIC’s suit “Is
focused on #hat tax’s assessment or collection,” the panel reasoned, because CIC’s “suit
‘would have the effect of restraining—/u/ly stopping the IRS from collecting the penalties
imposed for violating the Notice’s requirements.” Add. 11. The panel rejected CIC’s

(119

argument that it was challenging the Notice, not the tax penalties, as “‘nifty wordplay.”
Add. 12. Plaintiffs cannot ““sidestep™ the Anti-Injunction Act by challenging only “the
regulatory aspect of a regulatory tax,” it explained. Add. 13. The panel acknowledged
that its reasoning conflicted with _Awufocam, but it deemed the D.C. Circuit’s opinion in
Florida Bankers more persuasive and felt unbound by _Autocam because the Supreme

Court “vacated” that decision in light of Bumwel/ v. Hobby 1.obby Stores, Inc., 573 U.S. 682

(2014). Add. 13.

' CIC also sought declaratory relief, which the IRS opposed by invoking the tax
exception to the Declaratory Judgment Act, 28 U.S.C. §2201(a). Because courts
construe the tax exception “‘coterminously”” with the Anti-Injunction Act, all agree that
CIC’s request for declaratory relief rises and falls with its request for injunctive relief.

Add. 4 n.3.
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Judge Nalbandian dissented. He explained how the panel’s opinion departs from
the text of the Anti-Injunction Act and the Supreme Court’s decision in Dizrect Marketing,
Add. 16-18; why Florida Bankers is unpersuasive, Add. 18-22; and how the panel’s
opinion erects insurmountable hurdles to judicial review, Add. 22-24. Judge Nalbandian
pointed out that the panel’s opinion would even bar injunctive relief against racially
discriminatory reporting requirements. Add. 19. Notably, the panel majority did not
disagree. Add. 14 n.8.

ARGUMENT

This Court grants en-banc review when a panel opinion either “directly conflicts
with Supreme Court or Sixth Circuit precedent,” or contains “a precedent-setting error
of exceptional public importance” because it, for example, “conflicts with the
authoritative decisions of other [circuits].” 6 Cir. IOP 35(a); FRAP 35(b)(1)(B). The
panel’s opinion does both.

The panel’s opinion directly conflicts with the text of the Anti-Injunction

Act, the Supreme Court’s decision in Direct Marketing, and this Court’s
decision in Autocam.

The Anti-Injunction Act states that “no suit for the purpose of restraining the
assessment or collection of any tax shall be maintained in any court.” 26 U.S.C.
§7421(a). “Assessment” and “collection,” Justice Thomas explained for a unanimous
Court in Direct Marketing, are terms of art in “federal tax law.” 135 S. Ct. at 1129.
Assessment is “the official recording of a taxpayer’s liability.” Id. at 1130; see 26 U.S.C.,,

subt. F, ch. 63. Collection is “the act of obtaining payment of taxes due.” 135 S. Ct. at
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1130; see 26 U.S.C., subt. F, ch. 64. The word “restraining,” moreovet, is used “in the
AIA in its equitable sense”; it applies to suits that would “stop” assessment or
collection, not suits that would “merely hibif’ them. 135 S. Ct. at 1332. Courts of
equity, after all, “did not refuse to hear every suit that would have a negative impact on
[tax] revenues.” Id. at 1133. Taken together, the statutory text is “keyed to the acts of
assessment ... and collection themselves.” Id. at 1131. The Anti-Injunction Act does
not apply when plaintiffs challenge some part of the tax process that occurs “before”
assessment and collection, such as “‘provisions of law for the ascertainment of liability
to any tax.” Id. at 1129.?

That is why the Act does not apply to cases like this one. CIC is not trying to
stop the “assessment or collection” of tax penalties. It has not violated any reporting
requirement, and the IRS has not assessed any tax penalty. “[T]he notice and reporting
requirements” that CIC challenges “precede the steps of ‘assessment’ and ‘collection.”
Id. at 1131 (emphasis added). CIC’s suit would stop the Notice, but it would not stop
assessment or collection “themselves”; “assessment and collection ... are triggered affer
the [IRS] has received the returns and made the deficiency determinations that the

notice and reporting requirements are meant to facilitate.” Id. (emphasis added). The

> Direct Marketing technically involved the Tax Injunction Act—the state-tax
analog to the Anti-Injunction Act. But the Tax Injunction Act “was modeled on the
Anti-Injunction Act,” the Court “assume[d] that words used in both Acts are generally
used in the same way,” and the Court based its textual analysis on federal statutes and
precedents. 135 S. Ct. at 1129-33. The panel was thus correct to “assum|e]” that Direct
Marketing applies with full force here. Add. 11.
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IRS “still needs to take further action to assess the [penalty] and to collect payment
from [the violator].” Id.

Nor 1s CIC suing “for the purpose of restraining” assessment or collection. CIC
is challenging an IRS notice that subjects it to reporting requirements, not the statute
that imposes tax penalties for violations of those requirements. CIC’s injuries stem
entirely from the reporting requirements; it “does not allege tax liability as its injury,”
Add. 16 (Nalbandian, J., dissenting), and it has every intention of complying with the
reporting requirements (and thus not incurring tax penalties) if the Notice is upheld.
The reporting requirements, moreover, are not a “regulatory tax.” Add. 13 (majority
op.). They appear in different statutory provisions from the tax penalties, impose
freestanding legal obligations, and carry criminal consequences independent of the tax
penalties. Supra 5. Indeed, if the tax penalties did not exist, CIC would have filed this
exact same suit. “Put simply, this is not a dispute over taxes.” Add. 17 (Nalbandian, J.,
dissenting).’

Applying the Anti-Injunction Act to preenforcement challenges of this nature is

“anomalous.” Add. 23-24 (Nalbandian, J., dissenting). It does not serve the Act’s

(113

> The panel suggested that its opinion best honors the law’s preference for “‘clear
boundaries’ in the interpretation of jurisdictional statutes.” Add. 13. But the question is
whether the mere attachment of a tax penalty bars preenforcement review of a
regulation, and the panel’s answer (yes always) is no clearer than CIC’s (no never).
Regardless, the Anti-Injunction Act is not “jurisdictional” under the Supreme Court’s
recent caselaw—something this Court could clarify if it granted en-banc review. See
Hobby Lobby Stores, Inc. v. Sebelins, 723 F.3d 1114, 1157-59 (10th Cir. 2013) (en banc)
(Gorsuch, J., concurring).
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purpose of protecting the government’s coffers; at the preenforcement stage, tax
penalties do not exist to be collected but to coerce compliance with the underlying
mandate. Applying the Anti-Injunction Act in this context, moreover, requires plaintiffs
to do the opposite of what the Act was designed to encourage. Instead of encouraging
plaintiffs to obey the law (i.e., pay the tax and sue for a refund), the panel’s opinion
encourages plaintiffs to break the law (i.e., disobey the reporting requirement, incur a
tax penalty, and sue for a refund). It is impossible to “imagine that the Congress
intended such an anomalous result in a system which depends for its very existence on
the principle of voluntary compliance.” Na#’/ Rest. Ass’n v. Simon, 411 F. Supp. 993, 996
(D.D.C. 19706).

That is why the Court rejected this interpretation of the Anti-Injunction Act in
Autocam. There, Catholic-owned companies raised religious objections to a regulatory
mandate that required them to insure contraceptives. 730 F.3d at 620. Because the
“primary enforcement mechanism” for this contraceptive mandate was a “tax” penalty,
the Court asked the parties to brief the “jurisdictional” question whether the Anti-
Injunction Act barred the plaintiffs’ preenforcement suit. Id at 621. The Court
concluded it did not because the plaintiffs were challenging the mandate, not the tax
penalty attached to it. The Court’s analysis, which mirrors CIC’s argument here, is worth
quoting in full:

This suit is not precluded by the AIA because it is not intended to

“restrain’ the IRS’s efforts to “assess or collect” taxes. The plaintiffs seek
to enjoin a part of the coverage requirements imposed by the mandate,

10
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2

not the IRS’s mechanism for collecting “tax
employers.

from noncompliant

Such suits are common in other regulatory contexts. For instance, if a

regulated party violates EPA regulations regarding diesel fuels, that party

is assessed a “penalty” that is treated as a “tax” for AIA purposes.

Nonetheless, pre-enforcement challenges to these regulations are routine

and courts have never applied the AIA to bar such suits. Because the

plaintiffs seek to enjoin the legal obligation created by the mandate, rather

than enjoin enforcement or collection of taxes by the IRS, we agree that

the AIA does not bar a RFRA challenge to the mandate.

Id. at 622 (cleaned up).

The panel’s only response to Awutocam is that it is “no longer good law,” Add. 13,
but the panel was mistaken. True, Awutocam rejected the plaintiffs’ claim on the merits,
730 F.3d at 625-28; the Supreme Court resolved the merits differently in Hobby Lobby,
573 U.S. at 707-19; and Autocam was GVR’d “in light of ... Hobby Lobby,” 573 U.S. 956.
But Hobby L obby did not reject Autocans’s interpretation of the Anti-Injunction Act. The
Supreme Court reached the merits of the preenforcement challenge, and it affirmed a
Tenth Circuit decision that found the Anti-Injunction Act inapplicable for the same
reasons as Autocam. 723 F.3d at 1126-28. Thus, “the Supreme Court’s one-paragraph
vacatur gives no cause for questioning [Awtocans’s] holding on” the Anti-Injunction Act,
and “that holding continues to have precedential weight.” United States v. Adewani, 467
F.3d 1340, 1342 (D.C. Cir. 2000) (cleaned up). The Autocam Court agreed. On remand
from the Supreme Court, it ordered the district court to permanently enjoin the

contraceptive mandate—something that would have been impermissible if the Anti-

Injunction Act applied. Dkt. 214-1, Autocam, Nos. 12-2673/13-2316 (Dec. 11, 2014).

11
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The panel’s opinion thus creates an intra-circuit split with A#zocam—a conflict that only
the en-banc Court can resolve.

But even if Autocam lacked precedential weight, that opinion (authored by Judge
Gibbons and joined by Judge Stranch)—plus Judge Nalbandian’s dissent here—means
that at least three judges of this Court disagree with the panel majority. Respectfully,
these three judges have the better view, one that the Supreme Court expressly
vindicated in Direct Marketing and implicitly vindicated in Hobby Lobby. Only en-banc
review can resolve these internal and vertical conflicts.

The panel’s misreading of the Anti-Injunction Act is exceptionally

important because it splits with two other circuits and severely curtails
judicial review of administrative agencies.

The panel’s opinion also conflicts with the majority of other circuits to consider
this issue. Like .Awutocam, the Seventh and Tenth Circuits concluded that the Anti-
Injunction Act did not bar preenforcement challenges to the contraceptive mandate
because those suits challenged the mandate itself, not the tax penalty attached to it.
Their interpretation of the Act splits with the panel’s.

As the Seventh Circuit held, preenforcement challenges to the contraceptive
mandate “[we]re not suits ‘for the purpose of” restraining the assessment or collection
of a tax”; they “s[ought] relief from a regulatory mandate that exists separate and apart
from the assessment or collection of taxes.” Korte v. Sebelins, 735 F.3d 654, 669 (7th Cir.
2013). The mandate was “not structured as a predicate to the imposition of a tax but

[wa]s instead an independent regulatory mandate”; indeed, the “stiff tax penalties”

12
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attached to it were not the only “consequences for noncompliance.” Id. While the
Seventh Circuit acknowledged that invalidating the mandate would “incidentally affect
... tax liability” by making it impossible for individuals to be “liable for the tax penalty,”
the court rejected this reasoning as too attenuated: “the Anti—Injunction Act does not

2y ¢

reach all disputes tangentially related to taxes,” “the assessment or collection of a tax
must be the primary purpose of the lawsuit,” and “[t|hese lawsuits target the mandate
itselt.” Id. at 669-70 (cleaned up).

The Tenth Circuit, sitting en banc, unanimously endorsed this same reading of
the Anti-Injunction Act. See Hobby I.obby, 723 F.3d at 1126-28; 7d. at 1164 (Briscoe, J.,
concurring in part and dissenting in part); zd. at 1191 (Matheson, J., concurring in part
and dissenting in part). Preenforcement challenges to the contraceptive mandate, the
majority opinion explained, were “not challenging the IRS’s ability to collect taxes”;
they were “seeking to enjoin the enforcement, by whatever method, of one HHS
regulation.” Id. at 1127 (emphasis added).*

These decisions and the panel’s opinion cannot both be right. Like the

contraceptive mandate, the reporting requirements here are independent regulatory

mandates that are codified in separate statutory provisions from the tax penalties.

* Until its anomalous decision in Florida Bankers, the D.C. Circuit also agreed with
this interpretation of the Act. See, e.g., Coben v. United States, 650 F.3d 717, 726-27 (D.C.
Cir. 2011) (en banc); Seven-Sky v. Holder, 661 F.3d 1, 8-10 (D.C. Cit. 2011), abrogated in
other party by NFIB v. Sebelins, 567 U.S. 519 (2012); Foodservice & Lodging Inst., Inc. v. Regan,
809 F.2d 842, 846 (D.C. Cir. 1987).

13
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Supra 5. And like the contraceptive mandate, the reporting requirements here are
enforced with mechanisms other than tax penalties. S#pra 5. To be sure, an HHS
regulation about contraceptives is less related to taxation than an IRS notice about tax-
reporting requirements. But the panel’s interpretation of the Anti-Injunction Act would
sweep in both: no less than CIC’s challenge to Notice 2016-60, a suit challenging the
contraceptive mandate ““would have the effect of restraining—ryully stopping the IRS
from collecting the penalties imposed for violating the [mandate’s| requirements.”
Add. 11.

Therein lies the danger of the panel’s opinion—and why en-banc review is so
badly needed. The government could attach a tax penalty to any agency action and, using
the panel’s logic, foreclose preenforcement review. And foreclosing preenforcement
review would, practically speaking, eliminate judicial review and the accountability it
provides. Gardner v. Toilet Goods Ass’'n, 387 U.S. 167, 172 (1967); see Pierce, Seven Ways to
Deossify Agency Rulemaking, 47 Admin. L. Rev. 59, 91 (1995) (“With pre-enforcement
review unavailable, ... agencies often could predict with confidence that a rule will never
be subject to judicial review” and would “frequently issue rules that conflict with
statutes or with the Constitution.”).

That is certainly true here. According to the panel, CIC cannot obtain judicial
review unless it deliberately violates the reporting requirements imposed by Notice
2016-60, the IRS assesses a tax penalty, CIC pays it, and CIC sues for a refund. Each

of these steps is “fraught” with difficulties. Add. 23 (Nalbandian, J., dissenting).

14
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Deliberately violating a reporting requirement is a crime punishable by up to a year in
prison and $100,000 in fines. 26 U.S.C. {7203. And for CIC’s attorneys and accountants,
deliberately breaking the tax laws would violate the ethical strictures of their
professions. Even if CIC violated the reporting requirements, the decision to assess a
tax penalty is committed to the IRS’s unreviewable discretion, 26 U.S.C. {§6707A(d);
6707(c)—making the IRS (the would-be defendant) the sole arbiter of whether CIC can
sue. And this all assumes that CIC could pay the penalties once the IRS decides to assess
them—*“to the tune of $50,000 ... for each transaction [CIC] fails to report.” Add. 22
(Nalbandian, J., dissenting).

If the Tax Code requires all that before a plaintiff can obtain judicial review, then
it is unconstitutional. See Fla. Bankers, 799 F.3d at 1083-84 (Henderson, J., dissenting)
(collecting authorities). Thankfully, it doesn’t. The panel’s opinion reaches that
untenable conclusion only by misreading the Anti-Injunction Act, failing to heed the
Supreme Court’s decision in Direct Marketing, and splitting with the precedent of this
Court and two others. The full Court should hear this appeal.

CONCLUSION

This Court should grant CIC’s petition for rehearing en banc.

15
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OPINION

CLAY, Circuit Judge. Plaintiff CIC Services, LLC appeals the district court’s November
2, 2017 order granting Defendants’ motion to dismiss Plaintiff’s complaint for lack of subject
matter jurisdiction. Plaintiff’s complaint alleges that Defendants’ Notice 2016-66, 2016-47
I.R.B. 745 was promulgated in violation of the Administrative Procedure Act, 5 U.S.C. § 500 et
seq. and the Congressional Review Act, 5 U.S.C. § 801 et seq., and seeks to enjoin its

enforcement. For the reasons that follow, we AFFIRM the district court’s dismissal.
BACKGROUND
Factual Background

As a part of the American Jobs Creation Act of 2004, Congress delegated authority to the
Internal Revenue Service (“IRS”) to identify and gather information about potential tax shelters.
See 26 U.S.C. 8§ 6707A. In exercising that authority, the IRS requires taxpayers and certain third
parties to maintain and submit records pertaining to any “reportable transaction[s].” Id.
8 6707A(c). Reportable transactions are those transactions deemed as such by IRS regulations.
Id.

Failure to adhere to these IRS requirements can result in significant penalties. For
instance, a taxpayer who fails to submit to the IRS a return listing his or her reportable
transactions faces a penalty of 75% of his or her tax savings resulting from those transactions,
from a minimum of $5,000 to a maximum of $200,000. Id. 8§ 6011, 6707A(b). A “material
advisor”—one who provides material aid to a taxpayer in his or her carrying out reportable
transactions and who derives a threshold amount of gross income from that aid, see id.
8 6111(b)—faces similar penalties. For instance, a material advisor who fails to submit to the
IRS a return listing the reportable transactions in which he or she aided faces a penalty of
between $50,000 and $200,000. Id. 88 6111(a), 6707(b). And a material advisor who fails to
maintain a list of the taxpayers that he or she aided in carrying out reportable transactions faces a
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penalty of $10,000 per day if the list is not produced within 20 business days of a request from
the IRS. 1d. 88 6112(a), 6708(a).

On November 21, 2016, Defendants published Notice 2016-66 (the “Notice”).! See
2016-47 1.R.B. 745.The Notice identified certain “micro-captive transactions” as “transactions of
interest,” a subset of reportable transactions.? Id.; see also 26 C.F.R. § 1.6011-4(b). The Notice
explained that these transactions have “a potential for tax avoidance or evasion,” but that the IRS
“lack[s] sufficient information” to distinguish between those that are lawful and those that are
unlawful. 2016-47 1.R.B. 745. By deeming these transactions to be reportable transactions, the
Notice imposed the requirements and potential penalties noted above on taxpayers engaging in

them, and on material advisors aiding in them. Id.
Procedural History

On March 27, 2017, Plaintiff, a material advisor to taxpayers engaging in micro-captive
transactions, filed a complaint in the United States District Court for the Eastern District of
Tennessee. Plaintiff’s complaint alleges that Defendants promulgated Notice 2016-66 in
violation of the Administrative Procedure Act (“APA”), 5 U.S.C. §500 et seq. and the
Congressional Review Act (“CRA”), 5 U.S.C. § 801 et seq., and seeks to enjoin its enforcement.
Specifically, Plaintiff alleges that the Notice (1) is a legislative rule that required notice-and-
comment rulemaking, (2) is arbitrary and capricious, and therefore ultra vires, and (3) is a rule
that required submission for congressional review before it could go into effect. Plaintiff also

filed a motion for a preliminary injunction.

On April 21, 2017, the district court denied Plaintiff’s motion for a preliminary
injunction, reasoning that it would not be in the public interest and that Plaintiff was unlikely to

succeed on the merits. Defendants then moved to dismiss Plaintiff’s complaint for lack of

INotice 2016-66 was amended by Notice 2017-08, but only with regard to various deadlines. See 2017-3
I.R.B. 423. Accordingly, we refer only to Notice 2016-66.

2Micro—captive transactions are “a type of transaction ...in which a taxpayer attempts to reduce the
aggregate taxable income of the taxpayer, related persons, or both, using contracts that the parties treat as insurance
contracts and a related company that the parties treat as a captive insurance company.” Id. The details of these
transactions and their tax implications for those that engage in them are not relevant to this appeal. If desired, more
information can be found at 26 U.S.C. § 831(b) and at IRS News Release IR-2018-62 (Mar. 19, 2018).
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subject matter jurisdiction. Defendants asserted that Plaintiff’s complaint was barred by the
Anti-Injunction Act, 26 U.S.C. § 7421(a) and the tax exception to the Declaratory Judgment Act,
28 U.S.C. § 2201 (collectively, the “AIA”),3 which divest federal district courts of jurisdiction
over suits “for the purpose of restraining the assessment or collection of any tax.” On November
2, 2017, the district court granted Defendants’ motion to dismiss for lack of subject matter

jurisdiction.
This appeal followed.
DISCUSSION
|. Standard of Review

We review de novo questions of subject matter jurisdiction, including whether a
complaint is barred by the AIA. Lorillard Tobacco Co. v. Chester, Wilcox & Saxbe, 589 F.3d
835, 843 (6th Cir. 2009). In reviewing a district court’s grant of a motion to dismiss pursuant to
Federal Rule of Civil Procedure 12(b)(1), we accept all material allegations in the complaint as
true and construe the complaint in the light most favorable to the nonmoving party. United
States v. Ritchie, 15 F.3d 592, 598 (6th Cir. 1994).

Il. Analysis

A. The AIA

The AIA provides that “no suit for the purpose of restraining the assessment or collection
of any tax shall be maintained in any court by any person.” 26 U.S.C. § 7421(a). While there
exist some statutory and judicial exceptions to this prohibition, they are few and circumscribed.
See RYO Mach., LLC v. U.S. Dep’t of Treasury, 696 F.3d 467, 470 (6th Cir. 2012) (“With few
exceptions, no court has jurisdiction over a suit to preemptively challenge a tax.”). Thus,
“whether an injunction can legally issue under the AIA” requires only two inquiries. 1d. at 471.
“First, we must consider whether the . . . complaint[] [is] within the purview of the AIA as a ‘sulit

for the purpose of restraining the assessment or collection of any tax.”” 1d. (quoting 26 U.S.C.

3 The Anti-Injunction Act and the tax exception to the Declaratory Judgment Act are “to be interpreted
coterminously.” Ecclesiastical Order of the ISM of AM, Inc. v. Internal Revenue Serv., 725 F.2d 398, 404-05 (6th
Cir. 1984). For simplicity, we refer to both as the “AIA.”
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8 7421(a)). Second, “[i]f so, we must [consider] whether [the] case falls into an exception to the

AlA that would [nevertheless] allow us to [reach] the merits.”* Id.

The problem with these ostensibly straightforward inquiries is that “courts lack an
overarching theory of the AIA’s meaning and scope against which to evaluate individual
[complaints].” Kristin E. Hickman & Gerald Kerska, Restoring the Lost Anti-Injunction Act,
103 Va. L. Rev. 1683, 1686 (2017). At times, the Supreme Court has given the AIA “literal
force,” without regard to the character of the tax, the characterization of the preemptive
challenge to it, or other non-textual factors. Bob Jones Univ. v. Simon, 416 U.S. 725, 742
(1974). At other times, it has given the AIA “almost literal” force, considering such factors with
an eye towards furthering the AIA’s underlying purposes. Id. at 737, 742. The result, according

to some commentators, has been “jurisprudential chaos.” Hickman & Kerska, supra, at 1686.

We attempt to find some order amidst the chaos, addressing each of the AIA inquiries in

turn.
1. Whether Plaintiff’s complaint is within the purview of the AIA

Whether a complaint is within the purview of the AIA depends, commonsensically, on
whether it is properly characterized as a “suit for the purpose of restraining the assessment or
collection of any tax.” RYO, 696 F.3d at 471 (quoting 26 U.S.C. § 7421(a)). Plaintiff argues that
its complaint is not a suit for the purpose of restraining the assessment or collection of taxes.
Defendants argue that it is. Reducing the briefs to their cores, Plaintiff asserts that the Supreme
Court’s recent decision in Direct Marketing Ass’'n v. Brohl, 575 U.S. 135 S. Ct. 1124 (2015)
controls this issue, while Defendants assert that the D.C. Circuit’s subsequent decision in Florida
Bankers Ass’n v. U.S. Dep’t of the Treasury, 799 F.3d 1065 (D.C. Cir. 2015), distinguishing
Direct Marketing, is more persuasive. We agree with Defendants and hold that Plaintiff’s

complaint is within the purview of the AlA.

“In this way, the AIA “creates a narrow exception to the general administrative law principle that pre-
enforcement review of agency regulations is available in federal court.” Fla. Bankers Ass’n v. U.S. Dep’t of the
Treasury, 799 F.3d 1065, 1066 (D.C. Cir. 2015); see also Bob Jones Univ. v. Simon, 416 U.S. 725, 736 (1974).
Cf. Abbott Laboratories v. Gardner, 387 U.S. 136, 140-41 (1967).
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In Direct Marketing, the Supreme Court analyzed the scope of the Tax Injunction Act
(“TIA”), which provides that no federal district court shall “enjoin, suspend, or restrain the
assessment, levy or collection of any tax under State law where a plain, speedy and efficient
remedy may be had in the court of such State.” 28 U.S.C. § 1341. Although the TIA concerns
state as opposed to federal taxes, it was “modeled on” the AIA and the Supreme Court has long
looked to one in construing the other. Direct Marketing, 135 S. Ct. at 1129; see also Enochs v.
Williams Packing & Nav. Co., 370 U.S. 1, 6 (1962) (“The enactment of the comparable
[TIA] ... throws light on the proper construction to be given [to the AIA].”). The Court began
its opinion in Direct Marketing by reaffirming this close connection between the two Acts, and
making clear that “[it] assume[s] that words used in both Acts are generally used in the same
way.” 135 S. Ct. at 1129.

At issue in Direct Marketing were the meanings of “restrain,” “assessment,” “levy,” and
“collection,” all words, apart from “levy,” used in both the TIA and the AIA. See 28 U.S.C.
§ 1341; 26 U.S.C. 8 7421(a).

With regard to “restrain,” the Court explained that “standing alone [it] can have several
meanings.” Direct Marketing, 135 S. Ct. at 1132. One is a “broad meaning” that “captures
orders that merely inhibit acts of assessment, levy and collection.” 1d. “Another, narrower
meaning, however, is ‘to prohibit from action; to put compulsion upon . . . [or] to enjoin,”” and
this meaning “captures only those orders that stop (or perhaps compel) acts of assessment, levy
and collection.” Id. (quotation omitted). The Court held that the TIA uses “restrain” in the
latter, narrower sense. Id. And in doing so, it relied on two contextual clues: the words
preceding “restrain” in the TIA—*“enjoin” and “suspend,” both of which are “terms of art in
equity”—and the “carefully selected list of technical terms” on which “restrain” acts—
“assessment,” “levy,” and “collection.” ld. The Court explained that to give “restrain” the broad
meaning would “defeat the precision” of these contextual clues, and would render several of the
terms superfluous. 1d. Thus, the question that the TIA asks is “whether the relief [sought] to
some degree stops ‘assessment, levy or collection,” not whether it merely inhibits them.” 1d. at
1133 (emphasis added).
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With regard to ‘“assessment” and “collection,” the Court noted that it need not
“comprehensively define these terms” in order to hold that they did not encompass the reporting
requirements at issue. Id. at 1129. Nevertheless, the Court explained that “assessment” refers to
“the official recording of a taxpayer’s liability.” Id. at 1130. “Collection,” in turn, “is the act of
obtaining payment of taxes due.” ld. While both “might also be understood more broadly,” the
Court held that under either the narrow or the broad definition, each is a “separate step in the
taxation process” that occurs after the step of reporting to the taxing authority information used
to determine tax liability. Id. at 1129-31. (“[T]he Federal Tax Code has long treated
information gathering as a phase of tax administration procedure that occurs before assessment,

levy, or collection.”).

Based on these definitions, the Supreme Court in Direct Marketing ultimately held that
the TIA did not bar the plaintiff’s suit. The plaintiff had sought to enjoin the enforcement of a
Colorado law that required certain retailers to maintain and submit records pertaining to sales on
which the retailers did not collect state sales and use taxes. Id. at 1128, 1134. The Court
reasoned that while enforcement of the law might “improve Colorado’s ability to assess and
ultimately collect its sales and use taxes from consumers,” the law was focused on information
gathering as opposed to the discrete, subsequent acts of assessment, levy, and collection. Id. at
1131. Accordingly, a suit seeking to enjoin its enforcement would, if successful, “merely
inhibit[]” those acts as opposed to “restrain[ing]” them. Id. at 1133. And thus the merits of the

plaintiff’s suit could be reached.

Shortly after Direct Marketing, the D.C. Circuit distinguished it in Florida Bankers with
then-Judge Kavanaugh writing for the majority. 799 F.3d at 1069. At issue in Florida Bankers
were the meanings of “tax” and “for the purpose of” as used in the AIA. See 26 U.S.C.
§ 7421(a).

With regard to “tax,” the court asked whether that term covers a “penalty” imposed to
enforce a “tax-related statutory or regulatory requirement.” Fla. Bankers, 799 F.3d at 1067. The
court explained that while “[t]he answer to that question is often no . ..the Tax Code defines
some penalties as taxes for purposes of the [AIA].” 1d. “In those cases, the [AIA] ordinarily

applies because the suit, if successful, would invalidate the regulation and thereby directly
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prevent [the] collection of [that] tax.” 1d. The court held that this is exactly what occurs when
the penalty at issue is located in Chapter 68, Subchapter B of the Tax Code. Id. In 26 U.S.C.
8 6671(a), the Tax Code explicitly defines such penalties as taxes for the purposes of the AIA,
and that practice has been “clear[ly] and unequivocal[ly]” acknowledged by the Supreme Court.
Id. at 1068. Specifically, in Nat’l Fed'n of Indep. Bus. v. Sebelius, the Court explained:
Congress can, of course, describe something as a penalty but direct that it
nonetheless be treated as a tax for purposes of the [AIA]. For example, 26 U.S.C.
8 6671(a) provides that “any reference in this title to ‘tax’ imposed by this title
shall be deemed also to refer to the penalties and liabilities provided by”

Subchapter 68B of the [Tax] Code. Penalties in Subchapter 68B are thus treated
as taxes under Title 26, which includes the [AIA].

567 U.S. 519, 544 (2012). Thus, the court in Florida Bankers reasoned that the relevant “tax” in
its AlA analysis was the penalty—Ilocated in Chapter 68, Subchapter B—that would be imposed
upon violation of the challenged regulation. 799 F.3d at 1068.

It is on this basis that the court distinguished Direct Marketing. The penalty in that case
“was not itself a tax, or at least it was never argued or suggested that the penalty in that case was
itself a tax.” Id. at 1069. The court explained that “[i]f the penalty here were not itself a tax, the
[AIA] would not bar this suit. But because this penalty is deemed a tax by Section 6671(a), the
[AIA] bars this suit as premature.” Id. In other words, unlike in Direct Marketing, the tax in
Florida Bankers was not “two or three steps removed from the regulation in question.” Id.
Rather, “because the Code define[d] the penalty as a tax, a tax [was] imposed as a direct
consequence of violating the regulation.” Id. And “[i]nvalidating the regulation would directly
bar collection of that tax.” Id. (emphasis added). This distinction put the complaint in Florida
Bankers “at the heartland of the [AIA].” Id. at 1070.

With regard to “for the purpose of,” the court rejected the argument that even if the
penalty were a tax, the case was still not within the purview of the AIA because the plaintiffs
sought relief not from the penalty but from the underlying regulatory mandate. 1d. (“[Plaintiffs]
contend instead that they are seeking relief from a regulatory mandate that exists separate and
apart from the assessment or collection of taxes.”). The court held that “plaintiffs cannot evade

the [AIA] by purporting to challenge only the regulatory aspect of a regulatory tax;” the AIA
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“cannot be sidestepped by such nifty wordplay.” 1d. And in doing so, the court relied on (1) a
line of Supreme Court cases describing the “circular” nature of that argument and looking only
to whether the relief sought “would necessarily preclude” the collection of taxes within the
meaning of the AIA, Bob Jones Univ., 416 U.S. 725, 732 (1974); see also Alexander v.
“Americans United” Inc., 416 U.S. 752, 760 (1974); Bailey v. George, 259 U.S. 16, 42 (1922),
(2) the Supreme Court’s “recent[] indicat[ion]” in NFIB that that argument is meritless, see
567 U.S. at 546, and (3) the policy implications of accepting that argument, see Fla. Bankers,
799 F.3d at 1071 (“A taxpayer could almost always characterize a challenge to a regulatory tax
as a challenge to the regulatory component of the tax. That would reduce the [AIA] to dust in
the context of challenges to regulatory taxes.”). Id. at 1070—71. Thus, the court refused to give

any significance to the part of the regulation the plaintiffs purportedly sought to challenge.

Based on these definitions, the court in Florida Bankers held that the AIA barred the
plaintiffs’ suit. The plaintiffs had sought to enjoin the enforcement of an IRS regulation
requiring banks to report certain interest payments made to account holders. Id. at 1067. The
court began with its holding that the relevant tax for its AIA analysis was the penalty that the
banks would have to pay if they violated the reporting requirements, not the account-holder taxes
the collection of which those requirements were designed to facilitate. Id. at 1068. The court
then reasoned that the plaintiffs’ suit would, if successful, “invalidate the reporting requirement
and restrain (indeed eliminate) the assessment and collection of the tax paid for not complying
with [it].” See id. at 1067, 1072. Accordingly, the suit was “for the purpose of restraining the

assessment or collection of a tax,” and the merits could not be reached. Id.

Against this backdrop, Plaintiff asserts that Direct Marketing controls, analogizing the
TIA to the AIA and the Colorado law to the Notice. Defendants assert that Florida Bankers,
distinguishing Direct Marketing, is more persuasive. We agree with Defendants, as Florida
Bankers is directly on point, consistent with Direct Marketing, and in accordance with a broader
survey of Supreme Court and circuit court precedent. Plaintiff’s reply brief provides a useful

structure for illustrating this conclusion.

First, Plaintiff contends that “[t]he purpose of this suit is not to restrain the assessment or

collection of taxes.” (Reply Brief for Appellant at 6.) Plaintiff argues that the penalties imposed



Case: 18-5019 Document: 48 Filed: 07/08/2019 Page: 34

No. 18-5019 CIC Servs., LLC v. IRS, et al. Page 10

for violation of the Notice’s requirements are not taxes for purposes of the AIA, and that the only
remaining taxes that the Notice implicates are the “nebulous down-stream” taxes of third parties.

(Id.) This argument is unpersuasive.

The third-party taxes the collection of which the Notice is designed to facilitate are not
the relevant taxes for this AIA analysis. The relevant taxes are instead the penalties imposed for
violation of the Notice’s requirements. Like the penalty in Florida Bankers, the penalties here
are all located in Chapter 68, Subchapter B of the Tax Code, and as a result are treated as taxes
themselves for purposes of the AIA. The Supreme Court has explained as much. See NFIB,
567 U.S. at 544. We have held as much. See Thomas More Law Ctr. v. Obama, 651 F.3d 529,
540 (6th Cr. 2011), abrogated on other grounds by NFIB, 567 U.S. at 519.> And other circuits
have consistently held as much. See, e.g., Nuttelman v. Vossberg, 753 F.2d 712, 714 (8th Cir.
1985); Herring v. Moore, 735 F.2d 797, 798 (5th Cir. 1984); Souther v. Mihlbachler, 701 F.2d
131, 132 (10th Cir. 1983); Prof’l Eng’rs, Inc. v. United States, 527 F.2d 597, 599 (4th Cir. 1975).

Second, Plaintiff contends that “[t]he purpose of this suit is not to restrain the assessment
or collection of taxes.” (Rely Brief for Appellant at 11.) Plaintiff argues that the “information
gathering” and “records maintenance” requirements of the Notice are focused on the act of
reporting to the taxing authority information used to determine tax liability, not the discrete,
subsequent acts of assessment or collection of that liability. (Id.) This argument misses the

mark.

5In Thomas More Law Ctr., we explained at length that:

In many contexts, the law treats “taxes” and “penalties” as mutually exclusive. . . . [but] [o]ther
provisions of the Internal Revenue Code, to be sure, show that some “penalties” amount to “taxes”
for purposes of the [AIA]. Not surprisingly, for example, Chapter 68 of the Revenue Code
imposes “penalties” on individuals who fail to pay their “taxes.” Less obviously, but to similar
effect, subchapter B of chapter 68 of the Revenue Code imposes other “penalties” related to the
enforcement of traditional taxes. Under section 6671, “any reference in this title to ‘tax’ imposed
by this title shall be deemed also to refer to the penalties and liabilities provided by [subchapter B
of chapter 68].” All of these “penalties” thus count as “taxes,” including for purposes of the
[AIA]. Otherwise, the recalcitrant tax protester could sue to preempt collection of a substantial
monetary charge (accumulated penalties and interest) but not what will often be a smaller charge
(the tax owed).

651 F.3d at 539 (internal citations omitted).
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While it is true that information reporting is a separate step in the taxation process that
occurs before assessment or collection, see Direct Marketing, 135 S. Ct. at 1130, Plaintiff’s
argument presupposes that the relevant taxes in this AIA analysis are the third-party taxes the
collection of which the Notice is designed to facilitate. As previously discussed, that is incorrect.
Like the challenged regulation in Florida Bankers, the Notice is indeed “two or three steps
removed” from any third-party taxes. 799 F.3d at 1069. But once it is established that the
relevant tax is the penalty imposed for violation of the Notice’s requirements, it becomes clear
that Plaintiff’s suit is focused on that tax’s assessment or collection. Plaintiff’s suit seeks to
invalidate the Notice, which is the entire basis for that tax. If successful, Plaintiff’s suit would
“restrain (indeed eliminate)” it. Id. at 1067.

Third, Plaintiff contends that “[t]he purpose of this suit is not to restrain the assessment
or collection of taxes. (Reply Brief for Appellant at 15.) Plaintiff argues that under the narrower
definition of “restrain” articulated in Direct Marketing, its suit would not restrain any tax’s
assessment or collection. This argument also misses the mark, for the same reason as Plaintiff’s

prior argument.

If the relevant taxes in this AIA analysis were the third-party taxes, and if we decided that
the Direct Marketing definition of “restrain” should be extended from the TIA to the AIA, then
Plaintiff’s argument would likely have merit. Yet, as previously discussed, the former
proposition is incorrect. And as a result, we need not engage with the latter. Even assuming
arguendo that the Direct Marketing definition should be extended to the AIA,® Plaintiff’s suit
“would have the effect of restraining—fully stopping” the IRS from collecting the penalties
imposed for violating the Notice’s requirements. See Maze v. Internal Revenue Serv., 862 F.3d
1087, 1092 (D.C. Cir. 2017) (emphasis added) (also assuming extension of the Direct Marketing

SWhether the Direct Marketing definition should be extended from the TIA to the AIA is unclear. The
Tenth Circuit chose not to do so in Green Solution Retail, Inc. v. United States, 855 F.3d 1111, 1118 (10th Cir.
2017). In that case, the court explained that one of the two reasons behind the Supreme Court’s choice of the
narrower definition in Direct Marketing was the fact that it was surrounded by “enjoin” and “suspend,” both of
which are terms of art in equity, and both of which are absent from the AIA. 1d. at 1119. In light of that difference,
the court in Green Solution held that Direct Marketing did not implicitly overrule its prior cases applying the broad
definition of “restrain.” Id. at 1116. This circuit has similar precedent. See, e.g., Dickens v. United States, 671 F.2d
969, 971 (6th Cir. 1982) (“The [AIA] is equally applicable to activities which are intended to or may culminate in
the assessment or collection of taxes.”) (internal quotations omitted).
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definition arguendo). Plaintiff admits as much. (See Rely Brief for Appellant at 7) (“[1]t is true
that the IRS certainly could never collect any penalties . . . for noncompliance if Notice 2016-66

is struck down.”).

Fourth, Plaintiff contends that “[t]he purpose of this suit is not to restrain the assessment
or collection of taxes.” (Reply Brief for Appellant at 18.) Plaintiff argues that its suit is
challenging the Notice’s regulatory requirement and not the penalty. This argument, though

intuitive at first glance, is unpersuasive.

Any distinction that once existed in the Supreme Court’s AIA jurisprudence between
“regulatory” taxes and “revenue-raising” taxes appears to have been “abandoned.” Fla. Bankers,
799 F.3d at 1070; see also Bob Jones, 416 U.S. at 741 n.12. In Bob Jones, the Court instead
emphasized the effect of the plaintiff’s suit. It held that where the relief sought would
“necessarily preclude” the assessment or collection of the relevant tax, the suit “falls squarely
within the literal scope” of the AIA and federal courts lack jurisdiction over it. Bob Jones,
416 U.S. at 731. Yet, the Court has made clear that the purpose of the suit is still a factor in any
AlA analysis. In Bob Jones, the Court noted that there was little doubt that a “primary purpose
of [the suit]” was to prevent assessment or collection of the relevant tax, regardless of how the
challenge was characterized. Id. at 738. And in Alexander, the Court similarly noted that the
“obvious purpose of [the suit]” was to prevent assessment or collection of the relevant tax,

regardless of how the challenge was characterized. 416 U.S. at 761.

The Court thus seems willing to infer a purpose to restrain the assessment or collection of
taxes in instances where it appears that the plaintiff is—in the words of the D.C. Circuit—trying
to “sidestep” the AIA with “nifty wordplay.” Fla. Bankers, 799 F.3d at 1070; see also
Alexander, 416 U.S. at 761 (“The [plaintiff’s purported] goal is merely a restatement of the [the
plaintiff’s actual goal] and can be accomplished only by restraining the assessment and
collection of a tax in contravention of [the AIA].”); Z Street v. Koskinen, 791 F.3d 24, 28-30
(D.C. Cir. 2015) (“In other words, unlike the plaintiffs in Bob Jones and [Alexander], Z Street
does not have the ‘obvious purpose’ of [restraining the assessment of collection of taxes].”).
Relying largely on these cases, the court in Florida Bankers paid even less mind to the subjective

purpose of the suit, holding unequivocally that “[a] challenge to a regulatory tax comes within
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the scope of the [AlIA], even if the plaintiff claims to be targeting the regulatory aspect of the
regulatory tax.” 799 F.3d at 1070-71. The court explained that a challenge to the regulatory
aspect of a regulatory tax is “necessarily” also a challenge to the tax aspect of a regulatory tax

because invalidating the former would “necessarily” invalidate latter. Id. at 1071.

Nevertheless, a panel of this Court recently seemed prepared to recognize the distinction
urged by Plaintiff and subsequently rejected by the Florida Bankers court. See Autocam Corp. v.
Sebelius, 730 F.3d 618, 622 (6th Cir. 2013), vacated by Autocam Corp. v. Burwell, 134 S. Ct.
2901 (2014) (“The plaintiffs seek to enjoin a part of the coverage requirements imposed by the
[ACA] mandate, not the IRS’s mechanism for collecting ‘tax’ from noncompliant employers.
Such suits are common in other regulatory contexts . ...”). But Autocam was decided before
Florida Bankers, dedicated few words to its AIA analysis, and in any event, having been vacated
by the Supreme Court, is no longer good law. See Hill v. Marshall, 962 F.2d 1209, 1213 (6th
Cir. 1992). Additional cases cited by Plaintiff and by the dissent in Florida Bankers in support

of this distinction are similarly unhelpful.”

Ultimately, especially in light of the Supreme Court’s rule favoring “clear boundaries” in
the interpretation of jurisdictional statutes, see Direct Marketing, 135 S. Ct. at 1131, we find the
D.C. Circuit’s recent, unequivocal pronouncement on this issue in Florida Bankers persuasive.
As the Supreme Court has explained “time and again,” the AIA is “more than a pleading
exercise,” and to allow Plaintiff’s argument to succeed would “reduce the [AIA] to dust in the
context of challenges to regulatory taxes.” Fla. Bankers, 779 F.3d at 1071. A challenge to a
regulatory tax comes within the scope of the AIA, even if the plaintiff claims to be targeting the
regulatory aspect of the regulatory tax, because a challenge to the regulatory aspect of a
regulatory tax is necessarily also a challenge to the tax aspect of a regulatory tax. Id.

Invalidating the former would “necessarily” invalidate the latter. Id.

7In Seven-Sky v. Holder, 661 F.3d 1, 8-9 (D.C. Cir. 2011), abrogated on other grounds by NFIB, 567 U.S.
at 519, the D.C. Circuit noted that “[t]he harms appellants allege . .. exist as a result of the [ACA coverage]
mandate, not the penalty. . .. The individual mandate and the shared responsibility payment create different legal
obligations, for different categories of people, at different times.” But the D.C. Circuit’s more recent decision in
Florida Bankers deemed that passage dicta. See 799 F.3d at 1072 n.3. Additionally, in Korte v. Sebelius, 735 F.3d
654, 669 (7th Cir. 2013) and Hobby Lobby Stores, Inc. v. Sebelius, 723 F.3d 1114, 1127 (10th Cir. 2013), the courts
emphasized that the regulation at issue was a separate provision of the U.S. Code structured not as a predicate to the
imposition of a tax, but as a mandate enforceable by a variety of different mechanisms. That is not the case here.
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In sum, we hold that Plaintiff’s complaint seeking to enjoin the enforcement of the Notice
is properly characterized as a “suit for the purpose of restraining the assessment or collection of
any tax.” RYO, 696 F.3d at 471 (quoting 26 U.S.C. § 7421(a)). Thus, Plaintiff’s complaint is
within the purview of the AIA and the district court does not have subject matter jurisdiction

over it unless an exception applies.®
2. Whether this case falls into an exception to the AIA

As noted above, the statutory and judicial exceptions to the AIA are few and
circumscribed. See RYO, 696 F.3d at 471. Plaintiff asserts that this case falls into the judicial
exception created by the Supreme Court in South Carolina v. Regan, 465 U.S. 367 (1984). In
that case, South Carolina sought to enjoin a federal law that made interest on state-issued bearer
bonds taxable. Id. at 370. The Court allowed the merits of this challenge to be reached, even
though it was within the purview of the AIA, because there was no “alternative legal avenue” by
which South Carolina could challenge the legality of the tax. 1d. at 373. South Carolina did not
bear the tax itself—the bondholders did—and as a result South Carolina lacked the legal avenues
available to the bondholders. Id. at 378. Without a newly crafted exception to the AlA, it had no

way to challenge the law’s constitutionality. Id.

8The dissent poses a hypothetical that it finds problematic in light of our holding: a reporting requirement
discriminatorily imposed upon a protected class and enforced by a penalty located in Chapter 68, Subchapter B of
the Tax Code. See Dis. Op. at 19. According to the dissent, the AlA could not bar a pre-emptive challenge to this
requirement, “without warping the meaning of the statute beyond recognition,” at least in part because the purpose
of the suit plainly would be “to end discriminatory action by the Government,” not to enjoin the assessment or
collection of a tax. Id.

What troubles the dissent about its hypothetical result is not entirely clear. To the extent that it is the clarity
of the purpose of such a suit that troubles the dissent, the same purpose would clearly underlie, for instance, a pre-
emptive challenge to tax investigations discriminatorily targeted at a protected class; yet that challenge would likely
be barred by the AIA. See, e.g., Clavizzazo v. United States, 706 F. Supp. 2d 342, 346 (S.D.N.Y. 2009) (“[U]nder
the [AIA], a plaintiff cannot even seek an injunction preventing the IRS from investigating tax liabilities in an
allegedly discriminatory or harassing fashion.”). To the extent that it is the constitutional nature of such a suit that
troubles the dissent, “decisions of [the Supreme] Court make it unmistakably clear that the constitutional nature of a
taxpayer’s claim . . . is of no consequence” under the AIA; “the taxpayer must succumb to an unconstitutional tax,
and seek recourse only after it has been unlawfully exacted.” United States v. Clintwood Elkhorn Min. Co.,
553 U.S. 1, 10 (2008) (quotation omitted) (alteration in original). And to the extent that it is the treatment of certain
penalties as taxes for purposes of the AIA that troubles the dissent, we are bound by the Supreme Court’s allowance
of that practice, whatever its merits or shortcomings. See NFIB, 567 U.S. at 544 (“Congress can, of course, describe
something as a penalty but direct that it nonetheless be treated as a tax for purposes of the [AIA].”).
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However, as these facts suggest, and as we have explained, “this exception is very
narrow.” RYO, 696 F.3d at 472. “Because of the strong policy animating the [AIA], and the
sympathetic, almost unique facts in South Carolina, courts have construed the South Carolina
exception very narrowly, undermining [the] plaintiff’s efforts to fit its own claims within the
confines of this exception.” Id. (quotation omitted). As in RYO, this case “is distinguishable

from South Carolina in various ways.” Id.

Most significantly, the Supreme Court contrasted the facts of South Carolina with cases
in which plaintiffs have “the alternative remedy of a suit for a refund.” 465 U.S. at 374-75;
accord RYO, 696 F.3d at 472. Plaintiff does not contest that it has this alterative remedy.
Rather, Plaintiff challenges whether that remedy is sufficiently meaningful. Plaintiff contends
that having to “break the law” by violating the Notice, and then sue for a refund, is “no remedy
at all.” (Brief for Appellant at 38-40.) Contrary to Plaintiff’s contention however, that is
exactly what the AlA is designed to require. The AIA “serves two related purposes,” Dickens v.
United States, 671 F.2d 969, 971 (6th Cir. 1982), “to permit the United States to assess and
collect taxes alleged to be due without judicial intervention, and to require that the legal right to
disputed sums be determined in a suit for refund.” Williams Packing, 370 U.S. 1 at 7. Thus, we
hold that Plaintiff’s complaint does not fall into the South Carolina exception to the AlA.

CONCLUSION

The broader legal context in which this case has been brought is not lost on this Court.
Defendants “do not have a great history of complying with APA procedures, having claimed for
several decades that their rules and regulations are exempt from those requirements.” Hickman
& Gerska, supra, at 1712-13. And despite the jurisdictional nature of this appeal, Plaintiff has
made its thoughts on the merits abundantly clear, emphasizing that “Notice 2016-66’s Issuance
and Enforcement is an Obvious Violation of the APA.” (Reply Brief for Appellant at 4.) But
that does not in and of itself give federal district courts subject matter jurisdiction over suits
seeking to enjoin the assessment or collection of taxes. Absent further instruction from Congress

or the Supreme Court, such suits are barred by the AIA.

For the reasons set forth above, we AFFIRM the district court’s dismissal.
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DISSENT

NALBANDIAN, Circuit Judge, dissenting. Ordinarily, administrative law does not
intend to leave regulated parties caught between a hammer and an anvil. That is why the
Supreme Court has recognized a norm in favor of pre-enforcement judicial review of final
agency action. See, e.g., Abbott Laboratories v. Gardner, 387 U.S. 136, 140 (1967). Judicial
review obviates the dilemma of either complying with potentially unlawful (and onerous)
regulations or “risk[ing] prosecution.” 1d. at 152. But that is the choice CIC Services is left with
today. The majority holds that the Anti-Injunction Act bars us from reviewing CIC’s pre-

enforcement challenge of an Internal Revenue Service reporting requirement.® | disagree.

The Anti-Injunction Act bars all “suit[s] for the purpose of restraining the assessment or
collection of any tax.” 26 U.S.C. § 7421(a). This provision ensures the “prompt collection” of
the Government’s “lawful revenue.” Enochs v. Williams Packing & Nav. Co., 370 US. 1, 7
(1962). It allows the Government “to assess and collect taxes alleged to be due without judicial
intervention” by requiring taxpayers to seek relief in a refund suit, after the disputed tax is paid.
Id. The question here is whether CIC’s challenge falls within this statute: Is it a “suit for the

purpose of restraining the assessment or collection of any tax?” 26 U.S.C. § 7421(a).

Perhaps at some level of abstraction, it could be. CIC seeks to enjoin an IRS notice that
requires it to report certain transactions and to maintain a (reportable) list of clients who engage
in those transactions. See Notice 2016-66, 2016-47 1.R.B. 745. CIC contends that the IRS
promulgated the notice in violation of the Administrative Procedure Act and the Congressional

Review Act.

Of course, the reports themselves are not taxes. Nor do they necessarily contain
information showing that CIC or its clients owe taxes. And CIC does not allege tax liability as

its injury. Rather, it takes issue with the hundreds of hours of labor and tens of thousands of

1Here, references to the Anti-Injunction Act also refer to the tax exception to the Declaratory Judgment
Act, both of which are “to be interpreted coterminously.” Ecclesiastical Order of the ISM of AM, Inc. v. Internal
Revenue Serv., 725 F.2d 398, 404-05 (6th Cir. 1984).
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dollars the requirement will cost to comply with. And all so that, CIC argues, the IRS can
unfairly and publicly portray its “industry as one filled with crooked operatives and tax

scammers.” Put simply, this is not a dispute over taxes.

That said, the IRS promulgated the notice because the agency “lack[s] sufficient
information to identify which” transactions have a potential for tax avoidance and which do not.
2016-47 1.R.B. 745. Presumably, once the IRS uses the reported information to identify which
ones do, there will be tax consequences for some taxpayers. So it is plausible that CIC’s
challenge could eventually hinder the assessment and collection of taxes down the road.

But is that enough to trigger the Anti-Injunction Act? According to Direct Marketing
Ass’n v. Brohl, 135 S. Ct. 1124 (2015), the answer is a resounding “No.” What Direct Marketing
taught us in interpreting the similarly worded Tax-Injunction Act is that the text of the statute is
paramount. And a suit to enjoin the enforcement of a reporting requirement is not a “suit for the
purpose of restraining the assessment or collection of any tax.” 26 U.S.C. 8 7421(a) (emphases
added).

As the Supreme Court explained there, “information gathering” (such as the reporting
requirement here) is “a phase of tax administration procedure that occurs before assessment . . .
or collection.” Direct Marketing, 135 S. Ct. at 1129 (emphasis added). “‘Assessment’ is the
next step in the process, and it refers to the official recording of a taxpayer’s liability.” Id. at
1130. But that does not occur until “after information relevant to the calculation of that liability
is reported to the taxing authority.” Id. (emphasis added). And “collection” comes even later.
See id. It is the “act of obtaining payment of taxes due.” Id. To be sure, the Court
acknowledged that “assessment” and “collection” could be understood more broadly. See id. at
1130-31. But no matter how broadly those terms might stretch, they refer to phases in the

process distinct from “information gathering.” See id.

And so, the Court reasoned, the Tax-Injunction Act “is not keyed to all activities that may
improve [the Government’s] ability to assess and collect taxes.” 1d. at 1131. “Such a rule would
be inconsistent not only with the text of the statute, but also with our rule favoring clear

boundaries in the interpretation of jurisdictional statutes.” Id. District courts may not
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“restrain”—i.e., “enjoin,” “stop,” or “prohibit”*—the “assessment” or “collection” of taxes. Id.

at 1132. “[A]nd enforcement of . . . reporting requirements is none of these.” Id. at 1131.

Although Direct Marketing appears to settle the matter, the Government notes a
distinction between that case and this one. In Direct Marketing, the penalty that enforced the
reporting requirement “was not itself a tax”—or at least no one argued that it was. Florida
Bankers Ass’n v. U.S. Dep’t of the Treasury, 799 F.3d 1065, 1069 (D.C. Cir. 2015). Here, in
contrast, the reporting requirement is enforced by penalties in Chapter 68, Subchapter B of the
Tax Code. See 26 U.S.C. 8§ 6707, 6707A, 6708. And the Tax Code deems those penalties
“taxes.” 26 U.S.C. § 6671(a).

So the specific issue here is whether a reporting requirement that is enforced by a “tax” is
shielded from pre-enforcement judicial review under the Anti-Injunction Act. The majority

adopts the reasoning of Florida Bankers to answer that question affirmatively.

In Florida Bankers, a divided panel of the D.C. Circuit held that the Anti-Injunction Act
barred a similar suit challenging the legality of a reporting requirement that the IRS enforced
with a tax. See 799 F.3d at 1072. That is because, the court reasoned, the tax is “imposed as a
direct consequence of violating the regulation,” and so “[i]nvalidating the regulation would
directly bar collection of that tax.” Id. at 1069. For the D.C. Circuit majority, this distinguished
the case from Direct Marketing because “the tax . . . is not two or three steps removed from the
regulation in question.” Id. In other words, there was no attenuation between the assessment

and collection of the tax, on the one hand, and invalidating the regulation on the other.

2In Direct Marketing, the Court opted to give “restrain” this narrower meaning as opposed to its broader
meaning, which would apply to suits that “merely inhibit” assessment or collection. 135 S. Ct. at 1132. The
majority nevertheless cautions that it is “unclear” that “restrain” carries the same meaning in the Anti-Injunction Act
that it does in the Tax-Injunction Act. But the Court explained that the words used in both statutes “are generally
used in the same way.” 1d. at 1129. It also justified giving “restrain” its narrower meaning, in part, on the fact that,
in the Tax-Injunction Act, “restrain” operates “on a carefully selected list of technical terms—*‘assessment, levy,
collection’—not on an all-encompassing term, like ‘taxation.”” Id. at 1132. To give restrain its broader meaning,
the Court reasoned, “would be to defeat the precision of that list, as virtually any court action related to any phase of
taxation might be said to ‘hold back’ ‘collection.”” 1d. The only difference between the Anti-Injunction Act and the
Tax-Injunction Act in that respect is that the former omits the word “levy” from its text. Finally, the Court explained
that the “narrower definition is consistent with the rule that ‘[jlurisidictional rules should be clear.”” Id. at 1133
(quoting Grable & Sons Metal Products, Inc. v. Darue Engineering & Mfg., 545 U.S. 308, 321 (2005) (Thomas, J.,
concurring) (alteration in original)). These reasons militate in favor of giving “restrain” its narrower meaning in the
Anti-Injunction Act, too.
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That misses the mark. Enjoining a reporting requirement enforced by a tax does not
necessarily bar the assessment or collection of that tax. That is because the tax does not result
from the requirement per se. The only way for the IRS to assess and collect the tax is for a party
to violate the requirement. So enjoining the requirement only stops the assessment and
collection of the tax in the sense that a party cannot first violate the requirement and then become
liable for the tax. Surely, this is the kind of attenuated relationship between ‘“restrain,”
“assessment,” and “collection” that Direct Marketing rejected. At best, the difference is one of
degree—there may not be three steps of attenuation here or in Florida Bankers, but there

certainly is attenuation.?

The Florida Bankers court would reject this reasoning as “nifty wordplay.” Id. at 1070.
To show why it is not, consider this hypothetical: Imagine if the IRS notice here unlawfully
discriminated against a group of Americans by subjecting only that group to its reporting
requirement. The logic of Florida Bankers would require us to characterize an Equal Protection
challenge to the discriminatory notice as a “suit for the purpose of restraining the assessment or
collection of [a] tax” simply because it is enforced by a penalty in Chapter 68, Subchapter B of
the Tax Code.# Intuitively, we know that description cannot stand without warping the meaning
of the statute beyond recognition. No one thinks that the plaintiffs in that hypothetical case
would care about enjoining the collection of a tax. The purpose of the suit would be to end
discriminatory action by the Government. And yet the tax in that hypothetical is no further

removed from the notice there than the tax in this case is removed from the notice here.

3And, unsurprisingly, commentators have recognized the tension between Florida Bankers and Direct
Marketing. See, e.g., Kristin E. Hickman & Gerald Kerska, Restoring the Lost Anti-Injunction Act, 103 Va. L. Rev.
1683, 1685 (2017) (“Florida Bankers also arguably contradicts the Supreme Court’s reading in Direct Marketing
Ass’n v. Brohl of the similarly worded Tax Injunction Act . . . .”); Stephanie Hunter McMahon, Pre-Enforcement
Litigation Needed for Taxing Procedures, 92 Wash. L. Rev. 1317, 1368 (2017) (“Direct Marketing is seemingly at
odds with another case, discussed in the prior Part, Florida Bankers Ass’n v. Department of Treasury.”); Patrick J.
Smith, D.C. Circuit in Florida Bankers Misapplies Anti-Injunction Act, 149 Tax Notes 1493, 1493 (Dec. 21, 2015)
(“This report explains how the majority opinion in Florida Bankers is inconsistent with Direct Marketing, as well as
D.C. Circuit precedent on the ATA.”).

“To be sure, the court in Florida Bankers suggested that the regulation would have to be “tax-related.”
799 F.3d at 1067. But, as the hypothetical demonstrates, one can imagine any number of pernicious regulations that
could be made to fit that description.
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The Florida Bankers court dismissed an argument based on similar reasoning, stating,
“plaintiffs cannot evade the Anti-Injunction Act by purporting to challenge only the regulatory
aspect of a regulatory tax.” Id. In doing so, the court mainly relied on Bob Jones University v.
Simon, 416 U.S. 725 (1974) and Alexander v. “Americans United” Inc., 416 U.S. 752 (1974).
Both cases involved non-profit organizations that brought constitutional challenges to IRS letter-
rulings revoking their tax-exempt status. See Bob Jones, 416 U.S. at 735-36; Alexander,
416 U.S. at 755-56. And the plaintiffs in both cases argued that the purpose of their suits was
“to ensure that donors seeking tax deductions would continue to contribute to their
organizations,” not to restrain the assessment or collection of taxes. Seven-Sky v. Holder,
661 F.3d 1, 10 (D.C. Cir. 2011), abrogated on other grounds by Nat’l Fed'n of Indep. Bus. v.
Sebelius, 567 U.S. 519 (2012).

But the critical distinction between those cases and this one is that “challenges to IRS
letter-rulings revoking tax-exempt status are inextricably linked to the assessment and collection
of taxes.” Id. The direct consequence of the IRS letter-rulings for both cases was that the
organization became liable for federal unemployment taxes. Bob Jones, 416 U.S. at 730;
Alexander, 416 U.S. at 755. In fact, “the only injuries plaintiffs identified involved tax liability.”
Seven-Sky, 661 F.3d at 10. So the Supreme Court unsurprisingly saw through the plaintiffs’
arguments and held that each suit was barred by the Anti-Injunction Act because, if successful,
each would “necessarily preclude” the collection of taxes. Bob Jones, 416 U.S. at 732; see also
Alexander, 416 U.S. at 761.

That is not the case here. The regulation that CIC seeks to enjoin does not directly result
in any tax liability. Indeed, the IRS cannot even assess the tax unless Plaintiff first violates the
regulation. This attenuation means that, unlike in Bob Jones or Alexander, an injunction does
not “necessarily preclude” an assessment or collection of taxes. This also alleviates any worry
that plaintiffs could avoid the Anti-Injunction Act by always recharacterizing their suits as
challenges to a regulation instead of a tax. Plaintiffs may make those arguments, but as in Bob

Jones and Alexander, they will often fail.

The other case that the Florida Bankers court substantially relied on, NFIB v. Sebelius, is

not to the contrary. There, the plaintiffs argued that the Anti-Injunction Act should not apply



Case: 18-5019 Document: 48 Filed: 07/08/2019 Page: 45

No. 18-5019 CIC Servs., LLC v. IRS, et al. Page 21

since they were challenging a regulatory mandate to purchase health insurance, not the penalty
for failing to purchase the insurance. Florida Bankers, 799 F.3d at 1071. Though the Supreme
Court agreed that the Anti-Injunction Act did not apply, it did so because it held that the penalty
at issue was not a tax under the statute. Id. The Florida Bankers court read the decision to mean
that “the Anti-Injunction Act would have applied if the penalty were a tax under the Act.” Id. It
gave two reasons for reaching that conclusion. First, it relied on the Supreme Court’s statement
that because the penalty was not a tax under the Anti-Injunction Act, the statute did not apply,
and so the Court could go on to reach the merits. Id. Second, the court noted that the Supreme
Court failed to expressly address plaintiffs’ argument despite “the extensive briefing and [oral]

argument focused on [it].” 1d.

But as Judge Henderson explained in her dissent, the first reason falls victim to the
fallacy of “denying the antecedent.” Id. at 1080 (Henderson, J., dissenting). Stated abstractly, it
means one is wrong to assume that because a conditional premise is true, so is its inverse. See id.
(citing New England Power Generators Ass'n, Inc. v. FERC, 707 F.3d 364, 370 & n.3 (D.C. Cir.
2013)). Stated in terms of this case, it means one is wrong to assume that a suit implicating a tax
triggers the Anti-Injunction Act simply because a suit not implicating a tax does not trigger the

Anti-Injunction Act.

On top of that, and again as Judge Henderson noted, the first reason is not textually
sound. Id. Even if a suit implicates a tax, that does not mean it is necessarily barred by the Anti-
Injunction Act: “the suit may nonetheless not seek to ‘restrain[] the assessment or collection’ of

said tax.” 1d. (alteration in original) (quoting 26 U.S.C. 8 7421(a)).

The second reason is inherently speculative and, regardless, cuts in both directions. For it
is just as likely that the Supreme Court intentionally avoided the issue since it was unnecessary
to reach in that case. At bottom, the NFIB Court never said that pre-enforcement review of a
regulatory mandate is barred under the Anti-Injunction Act simply because it is enforced by a

tax. A search for that proposition in the opinion leaves one emptyhanded.

More importantly, the NFIB Court did not have the benefit of its later decision in Direct

Marketing. We do. And there the Court did not mince its words: “[E]nforcement of . . .
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reporting requirements is” neither “assessment” nor “collection.” 135 S. Ct. at 1131. Nothing in
the Court’s decision causes me to think it would have held differently if someone had argued that

the $5 or $10 penalties in that case were taxes.

Under the majority’s decision, CIC now only has two options: (1) acquiesce to a
potentially unlawful reporting requirement that will cost it significant money and reputational
harm or (2) flout the requirement, i.e., “break the law,” to the tune of $50,000 in penalties for
each transaction it fails to report. See 26. U.S.C. § 6707(a)—(b). Only if it (or someone else)
follows the latter path—and only when (or if) the Government comes to collect the penalty—wiill

any court be able to pass judgment on the legality of the regulatory action.

Moreover, plaintiffs who do follow that path are not only subject to financial penalties
but also criminal penalties.® The Tax Code makes it a misdemeanor for any person who
“willfully fails” to “make any return, keep any records, or supply any information” required
under its title and its regulations. 26 U.S.C. § 7203. And it fines that person $25,000 ($100,000

if it’s a corporation). See id.

In other words, the only lawful means a person has of challenging the reporting
requirement here is to violate the law and risk financial ruin and criminal prosecution. That is
probably enough to test the intestinal fortitude of anyone. And it leaves CIC in precisely the
bind that pre-enforcement judicial review was meant to avoid. See, e.g., Free Enter. Fund v.
Pub. Co. Accounting Oversight Bd., 561 U.S. 477, 490 (2010) (“We normally do not require
plaintiffs to ‘bet the farm ... by taking the violative action’ before ‘testing the validity of the
law.””) (quoting MedImmune, Inc. v. Genentech, Inc., 549 U.S. 118, 129 (2007)); MedImmune,
Inc., 549 U.S. at 128-29 (“[W]here threatened action by government is concerned, we do not
require a plaintiff to expose himself to liability before bringing suit to challenge the basis for the
threat.”); Gardner v. Toilet Good Ass’n, 387 U.S. 167, 172 (1967) (concluding that a “proposed
avenue of review [] beset with penalties and other impediments [is] inadequate as a satisfactory

alternative to [pre-enforcement review]”).

5|f that seems like it must be wrong, think again. The Government’s only response to whether it could
criminally prosecute a person seeking judicial review for failing to supply the required information was that it was
“not clear.” [Government’s Br. at 58.]
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That might not be so alarming if this predicament was confined to this notice. But at
least two commentators predict that the reasoning of Florida Bankers would apply to “most if
not all Treasury regulations and IRS guidance documents.” Kristin E. Hickman & Gerald Kersa,
Restoring the Lost Anti-Injunction Act, 103 Va. L. Rev. 1683, 1685 (2017). The inevitable
consequence of our decision today is that “many” of those regulations and guidance documents
will be rendered “effectively unreviewable.” Id. at 1686. In the process, something more may
be lost than the private stakes in each meritorious case that would have otherwise been brought.
And that is, “public confidence in the quality and legitimacy of agency action” for which judicial

review was meant to serve as a protective bulwark. Id.

And to what end? The chief “evil[]” the Anti-Injunction Act sought to ward off was
undue judicial “interfere[nce] with the process of collecting the taxes on which the government
depends for its continued existence.” Taylor v. Secor, 92 U.S. 575, 613 (1875). But the
reporting requirement here generates no revenue for the Government. And the point of the
penalty is to incentivize compliance with the requirement—not to incentivize its own assessment
and collection. So it is not at all clear to me that barring CIC’s suit serves the purpose of the
Anti-Injunction Act. Indeed, the opposite appears true.

If all this seems rather anomalous, that is because it is. In the typical Anti-Injunction Act
case, a plaintiff seeks to prevent some imminent process of assessment or collection relating to
the taxes that he owes for a given year. See, e.g., Tatar v. United States, No. 17-2088, 2018 WL
2247497 at *1 (6th Cir. Apr. 24, 2018) (unpublished); Dunlap v. Lew, No. 16-3658, 2017 WL
9496075 at *1 (6th Cir. June 2, 2017) (unpublished). To seek judicial review, all the plaintiff
must do is (leaving aside some procedural hoops) pay the tax and sue for a refund. See Dunlap,
2017 WL 9496075 at *2. In that way, the Anti-Injunction Act’s goal of ensuring the Nation’s
efficient collection of tax revenues is fulfilled, and the plaintiff has every incentive to seek

judicial review if he has a meritorious claim.

Contrast that with the situation here: the path to judicial review is fraught with threats of
penalties, fines, and prosecution—all intended to encourage compliance with a reporting

requirement that collects not a penny for the Government. The anomalous implications of
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today’s decision should convince us that we have given an anomalous reading to the Anti-

Injunction Act.

For these reasons, | would hold that the Anti-Injunction Act does not bar CIC’s suit.



